IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

FRANK E. HASCHAK, I ndividually

and as Co- Adm ni strator of the

ESTATE OF DERRI CK HASCHAK, AND

CATHY HASCHAK, | ndividually :

and as Co-Adm nistrator of the : ClVIL ACTI ON
ESTATE OF DERRI CK HASCHAK :

NO. 98-4740
V.

NATI ONAL RAI LROAD PASSENGER
CORP. ( AMTRAK)

VEMORANDUM ORDER

This is a wongful death and survival action. There is
diversity and federal question jurisdiction. Defendant is a

federally chartered and owned corporation. See Nero v. AMIRAK

714 F. Supp. 753, 754 (E.D. Pa. 1989). Presently before the
court is plaintiffs' Mtion to Dism ss and/or Strike Defendant’s
Crosscl ai m Agai nst Plaintiff.

Plaintiffs seek to recover damages arising fromthe
death of their twelve-year-old son Derrick, who was hit and
killed by a train operated by defendant. Plaintiffs allege that
def endant caused the accident by negligently operating the train
and by failing to take nmeasures to prevent the child s access to
the tracks. Defendant denies the allegations and asserts a
crossclaimagainst plaintiffs for contribution or indemification
prem sed on their alleged failure properly to warn or supervise
their son.

Plaintiffs nmove for the dism ssal of the crossclai mon



the ground that a crossclaimcannot be filed against an adverse
party. Plaintiffs are technically correct. It is apparent from
its response, however, that defendant intended to file a
counterclaim "All pleadings shall be so construed as to do
substantial justice." See Fed. R CGv. P. 8(f). The court wll
construe the m sl abelled crossclaimas a counterclaim See 6

Charles Alan Wight et al., Federal Practice and Procedure § 1407

(2d ed. 1998) (courts ignore nonenclature and treat a claimas if
it had been properly | abel ed).

In their reply brief, plaintiffs argue that even if
viewed as a counterclaim it nust be dism ssed as premature. A
counterclaimfor indemification or contribution contingent upon
di sposition of the plaintiffs’ claimagainst a defendant is not a

matured claimas contenplated by Fed. R GCv. P. 13. See Stah

v. Ohio River Co., 424 F.2d 52, 56 (3d Cr. 1970). The
appropriate procedure if defendant wi shes to pursue a
contribution claimbased on negligent supervision against the
Haschaks woul d be a notion to sever their individual clains
pursuant to Fed. R CGv. P. 21 and then joinder of each plaintiff
as a third-party defendant pursuant to Rule 14(a). |d. at 55;

Matt hews v. Watson, 1988 W. 99653, at *2 (E. D. Pa. Sep. 22,

1988).
Wil e the crossclainfcounterclaimas pled is addressed

to both clains, it would appear to be applicable only to the



survival claim Principles of contributory or conparative

negl i gence woul d apply to the wongful death claim See Skell v.

Crown Anerican Corp. 670 F. Supp. 153, 155 (WD. Pa. 1987);

Frankel v. Burke's Excavating, Inc., 223 F. Supp. 945, 947 (E.D

Pa. 1963).
It al so appears that there is no cognizable claimfor

indemmification. Plaintiffs allege, inter alia, that defendant

operated the train which struck their son at an excessive speed

around a very sharp curve in a densely popul ated area. A right

to indemity enures only to a party who wi thout active fault has
a legal obligation to pay danmages for a | oss caused by the

negl i gence of another. Philadelphia Electric Co. v. Hercules,

Inc., 762 F.2d 303, 316 (3d Gr. 1985); TVSM lInc. v. Al exander &

Al exander, Inc., 583 F. Supp. 1089, 1091-92 (E.D. Pa. 1984);

Bur bage v. Boil er Engi neering and Supply Co.., Inc., 249 A 2d 563,

567 (Pa. 1969).

ACCORDI NG&Y, this day of February, 1999, upon
consideration of Plaintiffs' Mtion to D smss and/or Strike
Defendant’s Crossclaim (Doc. #3), |IT | S HEREBY ORDERED t hat said
Motion is GRANTED in that defendant’s crossclaimis di sm ssed
W t hout prejudice to defendant to seek to sever plaintiffs’

i ndividual clainms and to join themas third-party defendants.

BY THE COURT:

JAY C. VALDMAN, J.



